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The spread of the coronavirus is disrupting life in America and around the world in unprecedented
ways. All across the United States, governmental authorities are restricting when people can leave their
homes and what activities they can engage in when they do.
These restrictions are impacting many areas of life, including our religious exercise and worship,
specifically our ability to gather in local church buildings. The following examples of state and local
government restrictions are currently impacting religious practice around the country:
(1) Restrictions on nonessential entities and businesses (which affect the ability of places of worship to
continue operating—unless designated “essential”);
(2) Restrictions on the movement of pastors and clergy as part of the general restrictions on movement
(which affect the ability of pastors and clergy to attend to spiritual needs—unless designated
“essential”); and
(3) Restrictions on meetings and gatherings of people (which affect worship services).
Unsurprisingly, many Americans (for whom faith is essential) are grappling with how to adapt to
government gathering restrictions—policies which have transformed how many parishioners are
spiritually fed during the coronavirus. While many churches are conducting services through live
streams, “drive-in” services, and other means, questions remain. Many have questioned whether these
restrictions are appropriate, and whether—when applied to religious activity—they are unconstitutional
or violate religious freedom protections. How should the faith community think about the government’s
guidance in light of the restrictions? How should we think about religious liberty during a national
pandemic when the government assumes greater power?
In this Issue Brief, we will discuss these concerns, with a particular focus on the different restrictions
affecting religious activity, whether they violate religious liberty, and how churches and houses of
worship can move forward and respond to the pandemic.

The Facts: What Restrictions Are in Place?
Federal Restrictions
While the federal government has not set policies explicitly restricting a church’s ability to hold public
worship services, it is encouraging people to abide by state and local orders. The Department of
Homeland Security (DHS) has issued guidance on who it considers to be an “essential worker” during
the coronavirus response and included “clergy for essential support” in its list of community-based
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essential workers.1 According to DHS, clergy are critical to the current crisis and must remain able to
operate. This guidance will allow clergy to continue to move around to serve those in spiritual need at
this time.

State Restrictions
Most states have put in place broad restrictions in response to the coronavirus, and these policies have
impacted the ability of churches to function and religious believers to gather in a variety of ways.
Over 40 states have instituted shelter-in-place orders, which restrict gatherings and designate which
individuals and entities are considered essential (and thus able to operate with fewer restrictions on their
movement).2 The strictness of the order varies by state, but most states will only allow people to leave
their homes for “essential” purposes, such as grocery shopping, picking up medical supplies, or socially
distanced exercise. These states have also placed restrictions on how many people can gather in one
place at the same time, which is usually 10 people.3
Within the context of these restrictions, states have taken different approaches in their treatment of
religious gatherings and operations. Some have provided for them to continue to function in some
fashion, and other states have considered them nonessential or otherwise have not addressed them at all.
There are several different approaches states are taking to allow houses of worship and their employees
to continue operating. Twenty-one states have some type of policy recognizing the essential nature of
religious services and personnel:
(1) Twelve states have designated places of worship as essential services. This designation allows houses
of worship to remain open, though they must abide by guidelines, such as social distancing
(individuals must remain six feet apart).
•
•
•
•

•
•
•
•

•
•
•
•

Alabama4
Colorado5
Delaware6
Florida7
Indiana8
Mississippi9
New Hampshire10
North Carolina11
Ohio12
South Carolina13
Tennessee14
Texas15

(2) Five states have deemed travel to religious places of worship as essential. This designation allows
people to travel to a house of worship, but does not allow services of more than 10 people to be held.
For example, an individual would be able to go and pray in a chapel while maintaining social
distancing.
•
•

Louisiana16
Missouri17
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•
•
•

New Jersey18
North Carolina19 (also designates places of worship as essential)
West Virginia20

(3) Three states have categorized clergy and religious employees as essential. This designation,
congruent with federal DHS guidance, allows the employees to continue providing in-person
spiritual care and operating their houses of worship despite general stay-at-home orders.
•
•
•

Massachusetts21
Minnesota22
New Hampshire23 (also designates places of worship as essential)

(4) Three states have not designated places of worship as essential but have allowed them to remain
open.
•
•
•

Michigan24
New York25
Pennsylvania26

Kansas’ governor originally exempted churches from the general stay-at-home order so long as they
could engage in social distancing.27 The governor subsequently rescinded this exemption, and despite an
attempted legislative veto28 the executive order stands. It is of note (as a non-binding, official statement
of policy) that the Attorney General—while strongly encouraging people to voluntarily comply with the
gathering ban—found that the executive order rescinding the church exemption violates the Kansas
Constitution and state law, and “strongly discourage[d] law enforcement from attempting to enforce the
requirements of EO 20-18 as violations of the criminal law.”29
New Mexico had exempted religious services from gathering bans altogether,30 but this exemption was
eliminated just before Easter.31
Twenty-nine states currently do not have a policy recognizing religious services or employees as
essential, or otherwise providing recognition to religious services and employees as part of their
coronavirus restrictions.

Local Restrictions
Some local governments have set their own policies during the coronavirus, some of which have failed
to recognize religious services or personnel as essential.
Some, such as Louisville, Kentucky, went so far as to restrict Easter services, including “drive-in”
services, which would allow people to maintain social distancing and celebrate the holy day.32 A federal
district court judge in Louisville issued a temporary restraining order against the enforcement of the
restriction. In On Fire Christian Center v. Fisher, Judge Justin Walker held that the threats against On Fire
Christian Center by Louisville’s Mayor and police force violated the First Amendment.33 Judge Walker
noted that religious conduct was not being treated neutrally by the city; Kentucky was still allowing
drive-through liquor stores and restaurants to operate while churches were not free to do the same.
Therefore, Judge Walker ruled the city appeared to be targeting religious practices and likely violated
the Constitution and state law. In Greenville, Mississippi, the police started issuing tickets for members
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of Temple Baptist Church who attended a drive-in church service.34 This church and others are currently
engaged in various stages of litigation over these matters.
Tampa, Florida, issued an order that did not designate any religious houses of worship as essential.
However, Florida’s order did list houses of worship as essential, and was subsequently amended to
make clear that the state order superseded any local order.35

Instances and Claims of Governmental Overreach
In some jurisdictions such as Louisville, Kentucky, and Greenville, Mississippi, mayors have prohibited
churches from hosting “drive-in” services even though congregants stay in their vehicle for the duration
of the service. In Greenville, members of Temple Baptist Church and King James Baptist Bible Church
were blocked or subjected to $500 tickets despite worshipping inside their cars, before backing down.36
In Louisville, a federal judge intervened over Easter weekend after Mayor Greg Fisher issued a directive
prohibiting drive-in worship services. In his temporary restraining order against the city, District Judge
Justin Walker wrote, “An American mayor criminalized the communal celebration of Easter…The
Mayor’s decision is stunning. And it is, ‘beyond all reason,’ unconstitutional.”37
Other public officials have expressed policy positions that could be unconstitutional if carried out. For
example, New York City Mayor de Blasio threatened to “permanently” shut down churches and
synagogues if they did not cease operations.38 What exactly he meant by “permanently” is unclear.
Forcing a noncompliant place of worship to close for the duration of the temporary gathering restriction
(instead of responding to each meeting attempt) is different from shuttering a place of worship even
after the current emergency ends. The current ambiguity in his statement could pave the way for an
unconstitutional policy, and certainly lends credibility to fears of government overreach.
At times there have been assertions of state overreach that are unmerited, such as the claim that
Governor Northam of Virginia has made it illegal for people to gather for church. It is important to note
that Virginia did not target churches with the state’s 10-person gathering limit,39 but limited gatherings
at theatres, gyms, hair salons, bowling alleys, and other places also. Generally, when such government
restrictions are necessary and neutral (not targeted toward religious gatherings), then they do not violate
religious liberty—as will now be discussed.

The Law: Can the Government Restrict Religious Practice Right Now?
The ability to gather and practice our faith is a fundamental right, guaranteed by the First Amendment
to the Constitution and various other federal and state legal protections. However, even under the most
robust standard of First Amendment religious freedom law, there are some limitations to this right. The
government can only “substantially burden” or stop church gatherings or other sincere religious
practices after (1) showing a compelling interest, and (2) demonstrating that its policy is restricting
religious freedom in the narrowest way possible to advance this compelling interest.
The need for drastic measures to protect public health during a growing pandemic generally will
provide the government with a compelling interest. And limiting the number of people gathered
together is likely the narrowest and least restrictive means of doing so. Furthermore, as Jacobson v.
Massachusetts reminds us, emergency circumstances like these also alter how rights are protected and
may not result in the same demands being placed on the government as in normal times.40
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Thus, the neutral and generally applicable restrictions on gatherings being put in place nationwide are,
in most cases, likely constitutional—even if they have the effect of temporarily limiting religious
meetings along with other types of meetings.
Under this approach, the government must ensure it does not discriminate against churches or religious
activities. In Employment Div., Dep’t of Human Res. v. Smith, the Supreme Court ruled that neutral and
generally applicable laws are constitutional even if they infringe on religious exercise.41 However, as the
Court reiterated in Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, laws are unconstitutional if they
are not neutral and if they are targeted towards suppressing religious exercise.42 More recently, in
Masterpiece Cakeshop v. Colorado Civil Rights Commission, the Court affirmed that governments cannot
show “hostility” to religion in their decision-making.43
Failure to exempt churches from generally applicable laws may not be unconstitutional. If the state is
preventing other gatherings from occurring, such as going to movie theatres and bowling alleys, then
churches not being exempt likely does not violate religious freedom law. If the state allows people to
have “drive-in” movies but forbids the same activity for church services, it has likely violated the First
Amendment.
Yet if the state institutes a general ban and does not specifically target churches, under the Smith
analysis, it is likely constitutional. However, if people can gather in a church while maintaining social
distancing of six feet apart, it may be unconstitutional if they are not permitted to meet.
Thus, to comply with the Constitution, it is imperative that the government does not target and single
out religious gatherings or activities for restriction during the coronavirus response.

Does the failure to designate “religious services” or places of worship as essential violate
religious freedom?
For the reasons listed above, churches likely do not need to be deemed essential as a general matter.
However, it also depends on how broadly states are listing essential services. If a state starts to list a
number of entities as essential but not religious entities, it could pose a problem. For example, it would
be problematic if a state were listing barbershops and not churches as essential.

Does the failure to permit travel to places of worship violate religious freedom?
Failing to allow people to travel for religious purposes could be unconstitutional. If people remain in
their cars, like they do at a “drive-in” worship service, they are at lower risk of catching the virus. This
means there is a lower compelling interest for the government to restrict travel for this purpose.
Furthermore, if people are allowed to travel in their cars for other purposes but not for religious
purposes, it may indicate that the government is not treating religious activities neutrally. It is
unconstitutional for the government to target churches and treat religious activities differently than nonreligious actions.

Does the failure to designate religious workers as essential violate religious freedom?
Failing to designate religious workers or clergy as essential may not violate religious freedom. However,
if clergy are unable to live stream or provide spiritual services to people, it may be unconstitutional.
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Does it violate religious freedom to allow churches to remain open but not designate them as
essential?
It likely does not violate religious freedom if churches are allowed to remain open even though they are
not deemed essential. If people are still able to attend their church and pray, then infringement of
religious liberty is unlikely. The designation of essential is likely not legally required when churches are
allowed to remain open.

Policy Recommendations: Designate Religious Services and Clergy as
“Essential” and Issue Religious Freedom Guidance
Federal Government
(1) The federal government should recommend a policy of designating places of worship as essential.
While DHS has designated clergy as essential (which is a welcome step), clarity that religious services
themselves are essential is still needed. While states may set policy in this regard, they will often look to
the recommendations of the federal government. Right now, there is a patchwork of state policies on this
question, and guidance from the federal government could help provide clarity.
(2) To further protect religious liberty, DOJ should publish religious liberty guidance.
The actions of DHS and DOJ in defense of religious liberty during the coronavirus, and the
administration more broadly, have been welcome. But guidance like that published by the state of Texas
would provide more clarity.
The federal government has addressed the need to protect religious liberty in the context of government
restrictions.
The DOJ did intervene in Greenville, Mississippi, where it filed a statement of interest on behalf of
Temple Baptist Church in its case against the city.44 The city has since dropped the case.45
United States Attorney General William Barr publicly made comments highlighting the importance of
religious liberty, noting “a free society depends on a vibrant religious life by the people. So any time
that’s encroached upon by the government, I’m very, very concerned.”46 The Attorney General also
noted that these restrictions should not be long-term: “I would hate to see restrictions on religion
continue longer than they are strictly necessary.” In addition, Eric Dreiband, the DOJ Assistant Attorney
General for Civil Rights, spoke with Tony Perkins on Washington Watch about the implications of
religious liberty during the pandemic,47 and highlighted the need for religious entities to be treated
equally as other public places during the pandemic. He observed that the DOJ would investigate if they
hear of churches or houses of worship being singled out or treated with animus. Those who are
concerned they may have been discriminated against or had their religious liberty violated can contact
the DOJ’s Office of Civil Rights.48

State Governments
(1) State governments should designate clergy and places of worship as essential and should supersede
local orders.
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While all four of the state policy approaches outlined above offer some leeway to religious services and
their operations, the ideal approach is a combination of the first and third options—to designate clergy
and houses of worship as essential. It allows the most leeway for religious entities to continue to operate
consistent with the public health needs of the moment, and allows clergy to provide in-person care to
those in need. States should seek to emulate this approach.
In addition, state orders should include a provision providing that state orders supersede local ones—
like that contained in Florida’s Executive Order 20-92.49 This ensures uniformity across the state and
prevents infringement of rights by local authorities acting out of step with the state government.
(2) State governments should publish religious freedom guidance like that issued by Texas.
State guidance is necessary to ensure that state and local governmental authorities do not violate
religious liberty at this time.
Texas is one of the few states that has issued religious liberty guidance, noting that this fundamental
right must be protected.50 The guidance states that under religious liberty law, the government must give
special consideration to houses of worship, but still may impose some limitations on them. In the
guidance, houses of worship are encouraged by the state to conduct their religious services through
remote audio and video services whenever possible. Texas’ guidance is a model that other government
authorities should follow, as it can help protect religious liberty during this tenuous time.

Moving Forward: What Can the Church Do?
While these restrictions are difficult for many, they will eventually come to an end. In the meantime, we
must ensure authorities are complying with religious freedom law. At the same time, churches should
comply with legitimate governmental decrees that do not violate religious liberty.
While almost all pastors nationwide have complied with local stay-at-home orders and the guidance
provided by the Centers for Disease Control and Prevention (CDC) and the White House,51 there have
been a few who have defied restrictions on not meeting, choosing instead to hold public services or Bible
studies. As a result, some of them have faced legal consequences. For example, in Louisiana, a pastor
was arrested and held on misdemeanor charges for violating the state’s order against public meetings.52
In Florida, a Tampa pastor was arrested for holding services.53
If there are legitimate violations of religious liberty, they must be addressed. Otherwise, while under the
conditions imposed by the coronavirus, churches and houses of worship should determine how they can
best adjust to the current circumstances, and help be a part of the solution instead of being a part of the
problem.
Many churches across the country have already been adjusting and adapting to serve their congregations
and communities in creative ways. For example, many churches are using live-streaming technology,
such as Zoom, to hold weekly services and prayer meetings with their members. Some churches, such
as Genoa Church54 in Westerville, Ohio, and Highview Baptist Church55 in Louisville, Kentucky, are
holding “drive-in” services. These services allow churches to meet while still maintaining social distance
and honoring the government’s ban on public gatherings.
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Churches are also looking outward, seeking to serve their communities in tangible ways despite
limitations on public meetings. For example, Faith Life Church in New Albany, Ohio, has delivered
lunch to nurses and doctors and has provided meals to needy people in the community.56 Resurrection
Lutheran Church57 in Juneau, Alaska, and Canyon Hills Friends Church58 in Yorba Linda, California, are
running food pantries in their communities. OpenDoor Church59 in Burleson, Texas, created a national
hotline for people to call in to receive prayer or to submit requests for help with grocery shopping. Other
churches are providing free childcare to health care workers and buying groceries for those in need. Still
others, like the Church of the Highlands in Birmingham, Alabama, are serving their community by
opening a virus testing site in their church’s parking lot.60
These stories, and many others like them, represent the response of the vast majority of churches to the
coronavirus pandemic.61 For more examples of how churches are serving their communities while
abiding by government restrictions (along with additional resources from Family Research Council on
churches and the coronavirus), visit our new web page: frc.org/church.

Conclusion
Even amid the most trying of circumstances, the right to freely exercise one’s religion must not be
improperly infringed or unconstitutionally abridged. These are challenging times for all, but it is also a
time to encourage and care for one another and to protect the health and safety of our neighbors, while
we work together to overcome the coronavirus.
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