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Dear Madam,
Family Research Council welcomes, and writes to support, the Department of Health and Human
Services’ (HHS) recent issuing of a proposed rule to “repromulgate or revise certain provisions
of HHS, Uniform Administrative Requirements, Cost Principles, and Audit Requirements for
HHS Awards.”1
This proposed rule will allow faith-based adoption agencies to continue serving children in
need—as they have been doing for centuries—without the federal government requiring them to
compromise their religious nature and beliefs. It is crucial that the government does not punish
these agencies for their sincerely-held religious beliefs, but instead allows them to continue
placing children in wonderful homes. This proposed rule reaffirms that religious organizations
may remain free and able to contribute to the public good of our society—such as placing those
children in most need of a home with a loving mother and father—without governmental
discrimination.
Religious liberty—the acknowledgment that God, not government, is of greatest importance in a
person’s life—is a founding principle of our nation and is woven into the fabric of our society.
People of faith may freely engage in the public square or with the government without
compromising their beliefs. This freedom to live out one’s faith without interference from the
government benefits not only the individual but also the common good. For example, research
shows that Christians are over twice as likely to adopt than the average population.2 If Christians
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are free to “look after orphans…in their distress” (James 1:27), our communities and nation
benefit.
Defects with the Current Rule
The current rule, which had modified 45 CFR §75.300(c) and (d), has been problematic ever
since it was published as a final rule on December 12, 2016. When an agency issues a proposed
or final rule, that agency must prepare an analysis that meets the requirements of the Regulatory
Flexibility Act (RFA) and publish such analysis in the Federal Register.3 The RFA usually
requires agencies to ensure that the rule will not unnecessarily impact small entities. If the rule
will not significantly impact a substantial number of small entities, it does not apply. The
rulemaking that originally promulgated and amended 45 CFR 75.300(c) and (d) in 2016 raises
significant concerns about compliance with the requirements of the RFA. As explained in the
proposed rule, HHS at that time had neither performed an RFA analysis nor expressly certified
that the rules “will not . . . have a significant economic impact on a substantial number of small
entities.” The rulemaking simply declared that it would “not have a significant economic impact
beyond HHS’s current regulations.” It did not even acknowledge small entities or their strong
interests, which should have been protected by the RFA process. And yet this rule has
significantly impacted small groups, especially adoption agencies. HHS failed to make the
certification and provide the factual statement described by the RFA. Therefore, we support
HHS’ exercise of its enforcement discretion as it chooses not to enforce this defective rule.
Adverse Impact of the Current Rule
Under the current rule, faith-based adoption providers and other entities are no longer eligible for
funding unless they comply with requirements that often force them to violate their faith. A
number of these adoption agencies have served a crucial role in society for centuries by placing
children with loving families. Many of these agencies are motivated by their faith, specifically
the idea that children deserve a home with a loving mother and father. The proposed rule not
only ensures that these agencies are protected, but it also more effectively serves the children in
need of help. When a larger and more diverse number of agencies remain open, they will be
better poised to help the many children in the foster care system.
The Current Rule Has Already Violated Religious Freedom
The current rule has been used to attack faith-based adoption and foster care providers, forcing
them to either violate or compromise their beliefs. Earlier this year, South Carolina Governor
Henry McMaster had to ask HHS for a special waiver from this regulation so that Miracle Hill,
the state’s largest provider of foster homes, could remain open. This process diverted time and
resources away from helping the vulnerable children of South Carolina.4 While HHS ultimately
granted the waiver because the regulation violated the Religious Freedom Restoration Act
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(RFRA), that waiver has now come under attack.5 As noted in the proposed rule, “Some Federal
grantees have stated that they will require their subgrantees to comply with the non-statutory
requirements of § 75.300(c) and (d), even if it means some subgrantees with religious objections
will leave the program(s) and cease providing services rather than comply.” HHS is correct to
note that “such an outcome would likely reduce the effectiveness of programs funded by federal
grants by reducing the number of entities available to provide services under these programs.”
Similar Governmental Policies Elsewhere Have Violated Religious Freedom
Elsewhere, the attack on faith-based adoption and foster care providers has been fierce and
expansive, as various states and localities across the nation have shut down these entities.6 This
is even occurring in places where laws are in place to offer protection from government
discrimination, like Michigan. Litigation against Catholic Charities in Michigan has led to a
preliminary injunction against enforcement of 75.00(c) because of protected speech and religious
exercise rights.7 Moreover, Catholic Charities was clearly targeted by its opponents, despite the
fact that children in their care had been adopted to parents who identify as lesbian, gay, bisexual,
or transgender (LGBT).8
Forcing Faith-Based Entities Out of Operation Harms Children
Despite a desperate need for hundreds of foster homes, the city of Philadelphia terminated its
foster placement contracts with Catholic Charities and Bethany Christian Services—two of its
nearly 30 partner agencies—because they were faith-based. These terminated contracts resulted
in empty foster homes and left children languishing in the system because fewer agencies were
working on their behalf. One such empty foster home was Cecelia Paul’s. She had fostered over
130 children, adopted six, and been named “Foster Parent of the Year.” Foster parents like
Sharonell Fulton, who is caring for two special needs children, may not be able to continue
fostering because they no longer have access to the training, resources, and support of Catholic
Charities, which she and others have observed as superior to that of government agencies. Even
worse, sibling groups are in danger of not being placed together. When another agency
transferred a child into Catholic Charities’ custody so that it could be placed with its sibling
already in Catholic Charities’ care, the city didn’t respond favorably. Although the city did not
separate the siblings, it sent a notice to its partner agencies demanding written acknowledgment
of the referral contract termination, thus indicating that siblings would not automatically be
placed together in the future.9
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When Catholic Charities was closed down in Boston, adoptions in Massachusetts dropped by 28
percent (a drop of approximately 800) from 2008-2012.10 Meanwhile, opioid overdoses in
Boston increased by 130 percent from 2011 to 2015, putting greater strain on the foster care
system.11 From 2012 to 2014, there was a 200 percent change in the difference between the
numbers of children waiting for adoption and children adopted,12 showing that there are more
children languishing in the system at the same time that we need to keep more agencies open and
able to help them. By protecting religious freedom for all entities, the proposed rule will ensure
the maximum number of agencies are available to help children.
Forcing Faith-Based Entities Out of Operation Harms Special Needs Children in Particular
When Catholic Charities was kicked out of Illinois, it had been one of 50 agencies partnering
with the government13 and had been awarded a plaque by the governor’s office for “doing an
exceptional job at finding homes for children with special needs.”14 Yet the state terminated
Catholic Charities’ contracts due to their religious beliefs. Because of this termination, more kids
had to stay in group homes, and more kids (particularly special needs children)15 bounced from
foster home to foster home, struggling to find one equipped for their needs.16 Also, due to fewer
foster parents, some foster homes essentially became miniature group homes. Nearly 2,000
children were displaced by the forced shutdown, constituting 11 percent of the children in
Illinois’ foster care system.17
As reported by the U.S. Conference of Catholic Bishops and others in a recent court filing, “[o]f
the 3,794 completed adoptions by Catholic Charities agencies in 2009, 1,721 (45 percent) were
of children considered to have special needs. In the same year, 541 of 1,716 adoptions (32
percent) provided by Bethany Christian Services, the largest faith-based adoption agency in the
United States, were of hard-to-place older children previously in foster care.”18 Discriminating
against faith-based adoption and foster care providers like these, and forcing them out of the
marketplace, makes victims of the children and families they help serve. The proposed rule will
ensure this does not happen.
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Forcing Faith-Based Providers Out of Operation Harms Women Who Would Partner with Them
Shutting down faith-based agencies also harms women faced with an unplanned pregnancy.
Kelly Clemente and Adrian Collins tell the stories of how the faith-based agencies they worked
with saved their lives. Kelly, who had supportive parents, had suicidal thoughts and said that her
caseworker was “the first person that saw and heard [her] and made [her] feel like there was light
at the end of the tunnel [she] was trapped in.” Kelly rightly notes that “[i]t’s not fair to take away
birth mothers’ right to a faith-based agency because these women don’t just have a physical
problem. Some of these women are at their weakest moment spiritually.”19 Similarly, Adrian
says, “[t]he moment I walked into Hope’s Promise . . . I knew I’d found a safe place.” Her
caseworker was one of her “greatest advocates” who “provided hope and encouragement during
a time of doubt and sadness.” She writes, “[e]very encounter I had with the agency left me with
greater clarity, direction, and a renewed sense of hope.” The support she received continued
throughout her initial postpartum “journey of healing,” until she felt strong enough to be on her
own. Better than most, Adrian understands that “[r]emoving faith-based agencies . . . may create
unnecessary fears, anxiety and possible depression for birth mothers who already face a difficult
decision.”20 By protecting religious freedom for all entities, the proposed rule will ensure that
faith-based agencies remain open and available to help these women and their children.
The Current Rule’s Requirements Are Unnecessary
Lastly, the requirements under the current rule in 45 CFR §75.300(c) and (d) are unnecessary. As
noted in the proposed rule, nondiscrimination requirements already exist in law. Furthermore,
those who identify as LGBT can adopt in all 50 states through multiple agencies in each state, a
fact which has been noted by some in the LGBT community.21 Current nondiscrimination law,
together with the changes in the proposed rule, will result in religious freedom and
nondiscrimination requirements being respected, while at the same time ensuring that children
are cared for by keeping open the maximum number of diverse agencies available to help them.
Conclusion
We support HHS’ commitment to protecting religious liberty and ensuring that our communities’
most vulnerable members have as many agencies working on their behalf as possible. We urge
the adoption of the proposed rule.
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