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For over a decade, conservatives have made “slippery slope” arguments that redefining
marriage to include homosexual couples would inevitably open the door for further
redefinitions of marriage—including the legalization of polygamy.1
Most who advocate legal recognition of same-sex unions have adamantly denied such a link.
However, some on the left have been more honest—such as the academics and other luminaries
who signed a 2006 manifesto, “Beyond Same-Sex Marriage.” The manifesto endorsed legal
recognition of, among other things, “Committed, loving households in which there is more than
one conjugal partner.”2
Popular culture has also been at work softening the ground for the acceptance of polygamy, as
cable TV networks have offered both fictional (Big Love on HBO3) and “reality” (Sister Wives on
TLC4) series about polygamous families. On the legal front, Jonathan Turley, a nationallyknown professor of constitutional law at George Washington University, has long advocated for
the legalization of polygamy.5
Turley won a key victory in late 2013, when Utah federal district court Judge Clark Waddoups
struck down a provision of Utah’s law criminalizing polygamy as unconstitutional in Brown v.
Buhman—a case in which Turley represented Kody Brown and his Sister Wives of reality TV
fame.6 At this time, no state grants legal recognition to polygamous relationships, and the Brown
opinion did not mandate such recognition. However, Utah law goes further and makes it a
criminal offense to publicly represent one’s self as being “married” to more than one “spouse,”
even in the absence of multiple marriage licenses. The court in Brown struck down this latter
provision.
Although this may seem a far cry from requiring legal recognition of polygamy, many shared the
same suspicions about Lawrence v. Texas7—specifically, that the 2003 Supreme Court decision
striking down criminal sanctions against homosexual conduct would pave the way for later
decisions upholding a “right” to same-sex “marriage.” These suspicions have since been
validated, beginning with a decision of the Massachusetts Supreme Judicial Court only six
months later.8
Ironically, this further radical redefinition of marriage is now being promoted, in part, using an
argument that is actually near and dear to the heart of religious conservatives—namely, an
appeal to “religious liberty.” (Judge Waddoups, for example, insisted on referring to the
practice he was legalizing as “religious cohabitation”—even though the statute makes no
reference to religion.)
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The purpose of this paper is to show: why laws prohibiting polygamy are consistent with
established principles of religious liberty and why permitting or recognizing polygamy would
be harmful to society.

(1) Polygamy may be prohibited under current Supreme Court precedent.
In United States v. Reynolds, 98 U.S. 145 (1878), the U.S. Supreme Court considered and
rejected a free exercise challenge to a statute outlawing bigamy. The Court noted, “[i]t is
impossible to believe that the constitutional guaranty of religious freedom was intended to
prohibit legislation in respect to this most important feature of social life,” and “it is within the
legitimate scope of the power of every civil government to determine whether polygamy or
monogamy shall be the law of social life under its dominion.”9 Upon marriage “society may be
said to be built, and out of its fruits spring social relations and social obligations and duties,
with which government is necessarily required to deal. In fact, according as monogamous or
polygamous marriages are allowed, do we find the principles on which the government of the
people, to a greater or less extent, rests.”10 Congress may prohibit “actions which were in
violation of social duties or subversive of good order.”11 The Court noted that one would not be
permitted to engage in human sacrifice or burn oneself on the funeral pile of a dead spouse just
because it was claimed to be a necessary part of worship—these things could be properly
prohibited as necessary for an orderly society.12 Likewise, polygamy could be so prohibited, for
it “leads to the patriarchal principle, and which, when applied to large communities, fetters the
people in stationary despotism, while that principle cannot long exist in connection with
monogamy.”13
Consistent with the Court’s view regarding the justifications for regulating polygamy in the face
of a religious liberty challenge, the New York Times, at the time Reynolds was decided, called
plural marriage “degrading,” and noted it went against the conscience.14

(2) The recent lower court decision that a Utah law imposing criminal sanctions for
polygamous “cohabitation” should be invalidated does not prevent the prohibition of
polygamy.
The Utah statute prohibiting polygamy that was recently called into question in Brown v.
Buhman reads: “A person is guilty of bigamy when, knowing he has a husband or wife or
knowing the other person has a husband or wife, the person purports to marry another person
or cohabits with another person.”15 The Court struck down the “cohabits with another person”
provision of the statute “because of its targeted effect on specifically religious cohabitation” as
opposed to cohabitation for other reasons, but upheld the “purports to marry” provision by
narrowly defining it to only include acts purporting to create a legal marriage—such as
attempting to obtain another marriage license from the state while already married.16 The court
concluded that this part of the statute “survives in prohibiting bigamy” because there is no
“fundamental right” to polygamy.17
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Utah is appealing the Brown decision, which contradicts recent Utah state court rulings on this
issue.18 Even if Brown stands, laws prohibiting legal recognition of polygamy remain intact and
perfectly consistent with Free Exercise jurisprudence under Reynolds.19 As the court pointed out,
the Browns had “not questioned the right of the state to limit its recognition of marriage and to
prosecute those citizens who secure multiple marriage licenses from the state.”20

(3) Polygamy bans should survive RFRA-level scrutiny because of the many compelling
government interests in prohibiting polygamy.
The interest of government in prohibiting polygamy is consistent with strong religious liberty
laws and policies. The Religious Freedom Restoration Act (RFRA) contains robust protections
for religious liberty: “[g]overnment shall not substantially burden a person’s exercise of religion
even if the burden results from a rule of general applicability,” and “may substantially burden a
person’s exercise of religion only if it demonstrates that application of the burden to the person
(1) is in furtherance of a compelling governmental interest; and (2) is the least restrictive means
of furthering that compelling governmental interest.”21 Generally applicable and neutral laws
outlawing polygamy may substantially burden religious exercise, but would be permitted
under RFRA as long as they further a compelling government interest, and are the least
restrictive means of furthering that interest. A number of compelling government interests are
outlined below and a uniform polygamy ban is the least restrictive way to achieve them. Even
under the legal standard most protective of free exercise embodied in RFRA, therefore,
polygamy may be outlawed and prohibited.
If one wanting to engage in polygamy brought a RFRA claim to challenge a polygamy
prohibition, such a general prohibition should stand even if it substantially burdens religious
exercise. A general prohibition of polygamy furthers compelling government interests for a
variety of reasons including (but not limited to) the following:
A. Prohibiting polygamy prevents harm to women.
i.

ii.
iii.
iv.
v.
vi.
vii.

Anthropologists have identified problems in modern polygamous
households, such as the fact that “young girls are often tricked or
coerced into marrying older wealthy men and that women and
children of modern polygamy are often poorly educated,
impoverished, and chronically dependent on welfare.”22
As polygamy increases, the lives of women and children worsen.23
Women are married younger, maternal mortality increases, and life
expectancy decreases.24
Women give birth more between the ages of 15-19, and sex trafficking,
female genital mutilation, and domestic violence all increase.25
The rate at which children complete formal education decreases.26
Family law will end up having inequitable consequences for women
in polygamous marriages, as opposed to monogamous marriages.27
Women in polygamous relationships have higher rates of HIV
infection than men.28
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viii.
ix.
x.

Women in polygamous relationships have a shorter life expectancy
than women in monogamous relationships.29
Prohibiting polygamy advances health and welfare by “preventing
the spread of sexually transmitted disease among multiple wives.”30
Prohibiting polygamy prevents fraud and failure to pay child support
that results in children and “single” mothers being cared for by the
state.31 Therefore a polygamy ban advances health and welfare by
protecting the financial resources of the social welfare system.32

B. Prohibiting polygamy prevents disease, bodily harm, violence, incest,
sexual assault, and abuse—which occur within polygamous communities.33
C. Polygamist cultures are more likely to produce violent males.
i.

ii.
iii.

Polygamist cultures “need to create and sustain an underclass of
unmarried and undereducated men, since in order to sustain a system
where a few men possess all the women, roughly half of boys must
leave the community before adulthood.”34
“Such societies also spend more money on weapons and display
fewer social and political freedoms than do monogamous ones.”35
Moreover, “[w]hen small numbers of men control large numbers of
women, the remaining men are likely to be willing to take greater
risks and engage in more violence, possibly including terrorism, in
order to increase their own wealth and status in hopes of gaining
access to women.”36

D. Monogamy encourages “stable family structures.”37
i.

ii.
iii.
iv.

Monogamy ensures optimal child rearing—while a polygamous
father may know who his children are, his children have to work hard
to get his attention, affection, and resources which are dissipated over
multiple wives and children.38
Monogamous marriages ensure that both fathers and mothers are
certain that a baby born to them is theirs.39
Monogamous marriages ensure that husband and wife will together
care for, nurture, and educate their children until they mature.40
Monogamous marriages deter both spouses from destructive sexual
behavior outside the home.41
a. “A polygamous man, not schooled by monogamous habits,
will always be tempted to add another attractive woman to his
harem.”42
b. “A co-wife, once pushed aside by another, will be sorely
tempted to test her neighbor’s or servant’s bed, unless
threatened with grave retribution.”43
c. “[S]ingle men, with fewer chances to marry, will resort more
readily to prostitution, seduction, and other destructive sexual
behavior.”44
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The above concerns would justify a ban on polygamy, and these ample and compelling
government interests are advanced by the least restrictive means of a generally
applicable ban on all polygamy.
Moreover, courts have already held there is a compelling state interest in outlawing
bigamy.45 As the U.S. Court of Appeals for the 10th Circuit stated, “beyond the
declaration of policy and public interest implicit in the prohibition of polygamy under
criminal sanction,” Utah “has established a vast and convoluted network of other laws
clearly establishing its compelling state interest in and commitment to a system of
domestic relations based exclusively upon the practice of monogamy as opposed to
plural marriage.”46 Moreover, “[m]onogamy is inextricably woven into the fabric of our
society. It is the bedrock upon which our culture is built.”47 Looking to Zablocki v.
Redhail, 434 U.S. 374, 384 (1978), the court considered marriage to be the “foundation of
family and society,” or “a bilateral loyalty.”48 Therefore, “[i]n light of these fundamental
values, the State is justified, by a compelling interest, in upholding and enforcing its ban
on plural marriage to protect the monogamous marriage relationship.”49
To conclude, religious freedom is protected by the First Amendment to the Constitution,
RFRA, and other laws. However, religious freedom rights should not protect the
practice of polygamy, which, as outlined above, has such widespread and destructive
consequences that it threatens the very foundation of the governmental order which
allows our constitutional freedoms to exist. For this reason, and the many compelling
government interests outlined above, the government should be able to prohibit
polygamy—even in the face of religious liberty laws like RFRA which apply strict
scrutiny to any government regulation substantially burdening religious exercise.
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