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1. The Department of Health and Human Services (HHS) issued a proposed regulation on 
February 1 and did not substantively expand the definition of "religious employer" from 
the February 10, 2012 “final rule” that mandated free contraception coverage for all 
insurance plans other than churches. The new proposed regulation does not broaden the 
“exemption” to include additional religious organizations such as religious charities, 
hospitals, universities and other religious organizations. The proposed rule does remove 
from the definition of “religious employer” the provision that the entity’s primary 
purpose must be the “inculcation of religion” and that it employ people of the “same 
faith.” It, however, does not make a substantive difference since it still applies the 
exemption to non-profit entities that are not required to file 990 tax forms under the IRS 
code Section 6033(a)(3)(A)(i) and (iii). The relevant IRS provision reads:  
  

(A) Mandatory exceptions  
Paragraph (1) shall not apply to-  
(i) churches, their integrated auxiliaries, and conventions or associations of 
churches,  
(iii) the exclusively religious activities of any religious order.  

 
In other words, churches and their auxiliaries, associations or religious orders engaged in 
“exclusively religious activities” are exempt. Other religious institutions are not.  
  
2. The HHS proposed regulation does not extend any exemption or so-called 
“accommodation” to businesses (for-profit businesses).  
 
3. The HHS proposed regulation does not protect individuals who are required to 
purchase health insurance and does nothing to accommodate individuals who would 
choose to purchase health plans without abortifacient and/or contraceptive coverage.  
 
4. The new proposal continues to require contraceptive coverage for religiously affiliated 
non-profits, with no cost-sharing. It specifically requires the employer to file new 
paperwork and “self-certify” with the insurance company that the employer does not 
cover contraceptives. Upon receipt of such self-certification, the insurance company then 
must “automatically” notify the employees that their employer does not cover 
contraceptive services, but notify them “contemporaneously” that free contraceptive 



coverage is available to them under a "separate" insurance policy. Under this scheme, the 
employer remains the gateway for contraceptive coverage to its employees. Unlike 
supplemental dental or eye care insurance, which are separate from an insurance plan but 
can be added as a rider by the employer, the contraceptive coverage is legally required to 
piggy-back onto the insurance plan, regardless of the employer's objections. 
 
5. In the case of self-insured employers, the Third Party Administrator (TPA) which 
handles their benefits claims would be required to offer the free contraceptive coverage 
through another insurance company. Last years proposal was to make the TPA pay for 
the free contraceptives, however, TPAs cannot since they are not licensed to pay for 
services. They only process the claims. The new proposal to require the TPA to work 
with another insurer to provide the employees the contraceptive coverage complicates the 
entire process, and HHS leaves out any actual solution in the operative language of the 
rule. This problem exists for many colleges and universities which are often self-insured.  
 
6. This accounting scheme would apply to student health insurance. The college or 
university would be required to self-certify so that the insurer offers and pays for free 
contraceptives and abortifacients for their students.  
 
7. Who will pay if not the employer? According to the proposed regulation, the insurance 
companies will pay for the services. The proposal claims to prevent the cost of free 
services to be applied to the employer’s premiums. Why should insurers bear the cost 
burden? The proposal allows the insurers on the state Exchanges to request from the 
Federal government a reduction in the cost of their “user fees.” The user fees are part of 
Obamcare’s effort to pay for running the state exchanges. 
 
8. The proposal implementing Obamacare’s preventive services mandate bypasses 
current conscience laws. Congress has passed three laws (Church Amendments, Coats 
Amendment and the Hyde/Weldon Amendment) over the past 35 years protecting the 
conscience rights of healthcare workers from government discrimination on matters 
related to abortion or even contraceptives. However, Obamacare lacks necessary 
protections against government discrimination as seen by this mandate. 
  
Summary: This is another proposed accounting gimmick that forces religious 
organizations other than churches to pay for insurance only to have the insurance 
company contact their employees with the offer of free contraceptives. This must be 
“automatic,” so claiming on paper this coverage is “separate” is dubious at best. The 
proposed regulation would still force the employer to pay for insurance as the gatekeeper 
to objectionable services for their employees. Employers still face excessive fines for 
maintaining their conscience and refusing to offer such coverage. The remaining option is 
to drop insurance coverage for employees, which will harm men, women, and families 
who will lose their health care insurance.  
 
Congress must act to protect the religious liberties of organizations from government 
discrimination. 


