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 Pursuant to Fed. R. App. R 34 and Circuit Rule 34, Amici Curiae James 

Dobson and the Family Research Council et al. respectfully move for leave to 

participate in oral argument, and for either divided argument or for additional time 

to be allotted for argument. Federal Defendants oppose this motion.  

  As set forth in our Brief, this Court has repeatedly held that Hein v. Freedom 

From Religion Found. Inc., 551 U.S. 587 (2007), is the rule controlling who has 

standing to bring an Establishment Clause challenge. E.g., Laskowski v. Spellings, 

546 F.3d 822, 826−27 (7th Cir. 2008). This Court has recently held and reaffirmed 

in no less than three cases precisely what Hein requires for taxpayers to have 

standing to bring Establishment Clause suits. These precedents foreclose any 

possibility that Plaintiff-Appellees have standing to bring the instant case.  

Surprisingly, the Federal Defendants’ Brief does not rely upon—or even 

cite—any of these dispositive cases. Our Brief, by contrast, exhaustively discusses 

and examines these cases, shows that they control the instant case, and that a 

straightforward application of their rule requires dismissal of the instant case for 

lack of standing. Because standing is a jurisdictional issue that cannot be waived or 

forfeited, United States v. Cotton, 535 U.S. 625, 630 (2002), one that this Court 

moreover has an independent duty to fully examine beyond the arguments 

presented by the parties, see Arbaugh v. Y & H Corp., 546 U.S. 500, 514 (2006), this 

Court would be substantially aided by allowing Amici Curiae to participate in oral 

argument and fully present to the Court the arguments on this controlling issue.   



For these reasons, Amici Curiae respectfully request that this Court grant 

leave to participate in oral argument, either (1) through enlarging the time for oral 

argument and granting Amici time in addition to that allotted for the parties, or (2) 

through dividing time between Amici and the Federal Defendants.   

 

       Respectfully submitted,  

 

       _________________________________ 
       Kenneth A. Klukowski 
  Counsel of Record 
       Family Research Council  
       801 G Street N.W. 
       Washington D.C., 20001 
 
       Kelly J. Shackelford    
       Jeffrey C. Mateer     
       Hiram S. Sasser, III     
       Justin E. Butterfield    
       Liberty Institute     
       2001 Plano Parkway, Suite 1600  
       Plano, Texas 75075     
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CERTIFICATE OF SERVICE 

 I hereby certify that I served a true and correct copy of the foregoing Motion of 

Amici Curiae for Leave to Participate in Oral Argument on the following by U.S. 

mail, first-class postage paid: 

Lowell V. Sturgill Jr., Esq. 
Civil Division  
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 
Attorney for Appellants  
 
Richard L. Bolton, Esq. 
Board, Suhr, Curry & Field LLP 
1 South Pinckney Street, 4th Floor 
P.O. Box 927 
Madison, WI 53701-0927 
Attorney for Appellees  
 
 I further certify that on this day I have served electronically a copy of the 

forgoing Motion on the above-listed counsel via email to 

rbolton@boardmanlawfirm.com and Lowell.Sturgill@usdoj.gov. This Motion was 

also filed this day by sending four copies to the Clerk of this Court. 

 Executed this 20th day of July, 2010. 

 

       _________________________________ 

       Kenneth A. Klukowski 

 


